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UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

In re: Chapter 11

Philadelphia Newspapers, LLC, et al.,’ Case No. 09-11204 (SR)

Debtors. Jointly Administered

N N N N N N N

MOTION OF DEBTORS FOR ENTRY OF AN
ORDER AUTHORIZING ASSUMPTION OF AMENDED
EXECUTORY CONTRACT BETWEEN DEBTOR PHILADELPHIA
NEWSPAPERS, LLC AND CELLCO PARTNERSHIP d/b/a VERIZON WIRELESS

The above-captioned debtors and debtors in possession (collectively, the “Debtors™), by
and through their undersigned counsel, respectfully request entry of an order, substantially in the
form attached hereto as Exhibit A, authorizing the Debtors to assume, as amended, an executory
contract between Debtor Philadelphia Newspapers, LLC (“PNL”) and Cellco Partnership d/b/a

Verizon Wireless (“Verizon Wireless;” PNL and Verizon Wireless each a “Party” and, together,

the “Parties™) (as described below, the “Agreement”). In support of this motion (the “Motion™),
the Debtors respectfully state as follows:
Jurisdiction
1. This Bankruptcy Court has jurisdiction over these matters pursuant to 28 U.S.C.
§§ 157 and 1334.
2. This is a core proceeding within the meaning of 28 U.S.C. § 157(b).
3. Venue of these chapter 11 cases in this District is proper under 28 U.S.C. 88 1408

and 1409.

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are; PMH Acquisition, LLC (1299), Broad Street Video, LLC (4665), Philadelphia Newspapers, LLC
(3870), Philadelphia Direct, LLC (4439), Philly Online, LLC (5185), PMH Holdings, LLC (1768), Broad Street
Publishing, LLC (4574), Philadelphia Media, LLC (0657) and Philadelphia Media Holdings, LLC (4680).
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4, The statutory and rule-based predicates for the relief requested herein are sections

105(a) and 365(a) of title 11 of the United States Code (11 U.S.C. 88101 et seq., the

“Bankruptcy Code”) and rule 6006 of the Federal Rules of Bankruptcy Procedure (the

“Bankruptcy Rules™).

Background

5. On February 22, 2009 (the “Petition Date”), the Debtors, other than Debtor
Philadelphia Media Holdings LLC (“PMH”), commenced these voluntary cases (the “Chapter 11
Cases”) by the filing of petitions for relief under chapter 11 of the Bankruptcy Code. PMH filed
its petition for relief under chapter 11 of the Bankruptcy Code on June 10, 2009 and its chapter
11 case has been procedurally consolidated with the Chapter 11 Cases. The Debtors continue in
possession of their properties and continue to operate their respective businesses as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. On March 2, 2009,
the Office of the United States Trustee appointed the Official Committee of Unsecured Creditors
(the “Committee”) in the Chapter 11 Cases.

6. The factual background relating to the Debtors’ commencement of these Chapter
11 Cases is set forth in detail in the Declaration of Richard R. Thayer, the Debtors’ Executive
Vice President, Finance, in Support of First Day Motions [Docket No. 23] (the “First Day
Declaration”) filed on February 23, 2009 and incorporated herein by reference.

7. Prior to the Petition Date, on or about February 10, 2009, PNL and Verizon
Wireless entered into the Agreement, pursuant to which Verizon Wireless provides the Debtors
with, among other things, wireless voice and data lines and support services. A copy of the

Agreement is attached hereto as Exhibit B.
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8. On May 14, 2009, on account of prepetition amounts due and owing by PNL to
Verizon Wireless under the terms of the Agreement, Verizon Wireless filed against PNL’s estate
a general unsecured proof of claim in the amount of $56,323.03 [PNL Claims Register, Claim

No. 117] (the “Verizon Wireless Proof of Claim”). Conversely, prior to the date hereof, the

Debtors have raised objections regarding the billing of various charges to their account(s) (the

“Debtors’ Claims”).

Amendments to Agreement

0. The Debtors and Verizon Wireless have agreed to certain amendments to the
Agreement, as follows:

@) The term of the Agreement shall be extended through February 10, 2013.

(b) A new section 5.1, “Equipment Purchased Through Open Development
Program,” shall be added to the Agreement as follows: “5.1 Equipment
Purchased Through Open Development Program: Customer may activate
Equipment associated with the Verizon Wireless Open Development (“OD”)
program. Verizon Wireless has not made any determination as to the call quality
or other functionality provided by OD Equipment. Verizon Wireless does not in
any way warrant that OD Equipment will (a) operate without error on the Verizon
Wireless network (including the network of any other carrier accessed while
roaming or otherwise); (b) operate without the need for periodic upgrades or
modifications; (c) operate indefinitely on the Verizon Wireless network; or (d)
will not be adversely affected by network-related modifications, upgrades or
similar activity.”

(©) The following sentence shall be added to the end of section 13.4, “Failure
to Pay,” of the Agreement: “Verizon Wireless may also charge Customer for any
collection agency fees that Verizon Wireless is charged by a collection agency to
collect from Customer, if it is permitted by the law of the state where Customer’s
billing address is located where Verizon Wireless sends Customer’s account to a
collection agency.”

(d) Section 19 of the Agreement entitled “Additional Pricing Offers” shall be
deleted in its entirety from the Agreement.

(e) A new section 38, “Signing Bonus,” shall be added to the Agreement as
follows: “38. Signing Bonus: Provided that (i) the United States Bankruptcy
Court for the Eastern District of Pennsylvania enters an Order Authorizing
Assumption of Amended Executory Contract Between Debtor Philadelphia

3
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Newspapers, LLC and Cellco Partnership d/b/a Verizon Wireless dated March
___,2010; and (ii) Customer activates or renews 750 Corporate Subscriber lines,
each selecting twenty four (24) month individual Line Terms, within 90 days of
the Effective Date of this Amendment, (the “Offer Period”), Verizon Wireless
shall issue Customer a one-time credit in the amount of eleven thousand dollars
($11,000). Such signing bonus shall be issued in the form of a credit and paid by
Verizon Wireless within sixty (60) days following the end of the Offer Period.”

()] The following sections shall be added to the section of the Agreement
titled “Regulatory Disclosures”:

“Export Controls: Customer acknowledges that the export, import, and use of
certain hardware, software, and technological data provided under this Agreement
is regulated by the United States and other governments and agrees to comply
with all applicable laws and regulations, including the U.S. Export Administration
Act, the regulations promulgated thereunder by the U.S. Department of
Commerce, and any other applicable laws or regulations. Customer agrees that the
Equipment or Wireless Service will not be used in or accessed by a national of
Cuba, Iran, North Korea, Sudan, Syria or any other sanctioned or embargoed
country or its nationals. If Customer chooses to access or use the Equipment or
Wireless Service or any website or portal maintained by Verizon Wireless from
locations outside the United States, Customer does so on its own initiative and
will be solely responsible for compliance with all applicable local use controls,
laws and regulations, including those relating to the transmission of technical data
exported from or imported to the United States or the country in which Customer
resides.  Customer acknowledges that Verizon Wireless has made no
representations concerning the appropriateness or availability of the content on
the sites or portals accessed in locations outside the United States, and accessing
same from locations where their contents are illegal is prohibited.”

“Service Programming Code: Equipment provided by Verizon Wireless can be
reprogrammed for use with another wireless carrier network, by entering a service
programming code. The default service programming code on Verizon Wireless
equipment is “000000”. Verizon Wireless in no way guarantees that such
Equipment will be capable of being reprogrammed for use with another wireless
carrier network after the service programming code is entered, or that another
wireless carrier will accept Equipment for use on its network. Default service
programming codes are not applicable to pre-pay, GSM or data-only Equipment.”

All provisions of the Agreement, including attachments thereto, not addressed by the foregoing
proposed amendments shall remain in full force and effect. A copy of the proposed Amendment

No. 1 to the Agreement (the “Amendment”) is attached hereto as Exhibit C. In connection with
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entry into the Amendment, Verzion Wireless has agreed to withdraw the Verizon Wireless Proof
of Claim and the Debtors have agreed to waive and release the Debtors’ Claims.

Relief Requested

10. By this Motion, the Debtors seek authority under sections 105(a) and 365(a) of
the Bankruptcy Code to assume the Agreement, as modified by the Amendment.

Basis for Relief

Assumption of the Agreement, as amended, is in the Debtors’ best interests.

11. Section 365(a) of the Bankruptcy Code provides that a debtor in possession
“subject to the court’s approval, may assume . . . any executory contract or unexpired lease of the
debtor.” 11 U.S.C. 8§ 365(a).

12. The standard applied to determine whether assumption of an executory contract or
unexpired lease should be authorized is the “business judgment” standard. See Orion Pictures
Corp. v. Showtime Networks Inc. (In re Orion Pictures Corp.), 4 F.3d 1095, 1098-99 (2d. Cir.
1993); see also In re Crystalin, L.L.C., 293 B.R. 455, 463 (B.A.P. 8th Cir. 2003) (citing In re
Food Barn Stores, Inc., 107 F.3d 558, 566 (B.A.P. 8th Cir. 1997) (assumption of prepetition
agreement approved under the business judgment standard)). This standard is satisfied when a
debtor determines that assumption will benefit the estate. Id.; see also In re Farmland Indus.,
Inc., 294 B.R. 903, 913 (W.D. Mo. 2003) (finding that the debtor must show merely that the
“action to be taken will benefit the estate™).

13. If a debtor’s business judgment has been exercised reasonably, a court should
approve the assumption of an executory contract or unexpired lease. See, e.g., NLRB v. Bildisco
& Bildisco, 465 U.S. 513, 523 (1984); Group of Inst’l Investors v. Chicago, Milwaukee, St. Paul

& Pacific R.R. Co., 318 U.S. 523 (1943); Cleveland Hotel Protective Comm. v. Nat’l City Bank
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of Cleveland (In re Van Sweringen Corp.), 155 F.2d 1009, 1013 (6th Cir.), cert. denied, 329 U.S.
766 (1946); In re Child World, Inc., 142 B.R. 87, 89 (Bankr. S.D.N.Y. 1992); In re lonosphere
Clubs, Inc., 100 B.R. 670, 673 (Bankr. S.D.N.Y. 1989). Once a debtor has satisfied the business
judgment standard by showing that assumption will benefit the estate, the court should not
interfere “except upon a finding of bad faith or gross abuse of [the debtor’s] business discretion.”
Lubrizol Enters., Inc. v. Richmond Metal Finishers Inc., 756 F.2d 1043, 1047 (4th Cir. 1985).

14.  The *“business judgment” rule shields a debtor’s management from judicial second
guessing. In re Farmland Indus., Inc., 294 B.R. at 913 (quoting In re Johns-Manville Corp., 60
B.R. 612, 615-16 (Bankr. S.D.N.Y. 1986)) (“‘[T]he Code favors the continued operation of a
business by a debtor and a presumption of reasonableness attaches to a debtor’s management
decisions.””). Once the Debtors articulate a valid business justification, “[t]he business judgment
rule ‘is a presumption that in making a business decision the directors of a corporation acted on
an informed basis, in good faith and in the honest belief that the action was in the best interests
of the company.”” In re Integrated Res., Inc., 147 B.R. 650, 656 (S.D.N.Y. 1992) (quoting Smith
v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985)).

15. Indeed, when applying the business judgment rule, courts show great deference to
the debtor’s decision making. See In re Crystalin, L.L.C., 293 B.R. at 464 (finding that the court
need not “place itself in the position of the trustee or debtor in possession™) (omitting citations);
see also Summit Land Co. v. Allen (In re Summit Land Co.), 13 B.R. 310, 315 (Bankr. D. Utah
1981) (holding that, absent extraordinary circumstances, court approval of a debtors’ decision to
assume an executory contract “should be granted as a matter of course”).

16.  The Debtors have carefully evaluated the Agreement, as amended, and, in the

exercise of their business judgment (which included, among other things, comparing Verizon
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Wireless’s prices to those of Verizon Wireless’s competitors), have determined that the Debtors’
assumption of the Agreement, as amended, will provide the Debtors with the voice and data
services that they require, while at the same time eliminating the *“cure costs” that would
otherwise be associated with the Debtors’ assumption of the Agreement and providing the
Debtors with a one-time $11,000 credit (the above-described “Signing Bonus™). Accordingly,
the assumption of the Agreement, as amended, is in the best interests of the Debtors, their
estates, their creditors and parties in interest.

Adequate Assurance of Future Performance

17.  The Debtors and Verizon Wireless have agreed that, in light of the amendments
to, and the Debtors obligations under, the Agreement, the Debtors do not owe to Verizon
Wireless any cure amount pursuant to section 365(b)(1)(A) of the Bankruptcy Code. As such,
the Debtors are not required to establish “adequate assurance of future performance” under
section 365(b)(1)(C) of the Bankruptcy Code. Nonetheless, for the avoidance of doubt, the
Debtors also assert that they have provided adequate assurance of future performance to Verizon
Wireless. Courts have previously stated that adequate assurance of future performance is
dependent on the specific facts and circumstances of the case and ultimately must be viewed in a
practical light. See Carlisle Homes, Inc. v. Arrari (In re Carlisle Homes, Inc.), 103 B.R. 524,
538 (Bankr. D.N.J. 1989). For instance, adequate assurance of future performance might be
established by demonstrating the financial resources to perform and an expression of willingness
to do so. See In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (considering
adequate assurance of future performance in the context of a lease assignment).

18. In the present case, the Debtors have sufficient cash from operations and other

cash collateral and debtor-in-possession financing to make all payments due under the
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Agreement, as amended. The Debtors fully intend to make all such payments to Verizon
Wireless in accordance with the terms of the Agreement, as amended.

19. For the foregoing reasons, the Debtors, in the exercise of their business judgment,
have determined that it is in the best interests of their estates to assume the Agreement, as
amended, effective as of the date of the order approving its assumption.

Notice
20. In accordance with the Court’s Order Establishing Certain Notice, Case

Management and Administrative Procedures [Docket No. 194] (the “Case Management Order”),

this Motion has been served upon: (a) the Core Group; (b) the 2002 List; and (c) the Affected
Party (each as defined in the Case Management Order).
21.  The Debtors submit that good and sufficient notice of this Motion has been
provided and no other or further notice need be provided.
WHEREFORE, for the reasons set forth herein, the Debtors respectfully request
that this Court: (a) enter an order substantially in the form attached hereto as Exhibit A, granting
the relief sought herein; and (b) grant to the Debtors such other and further relief as the Court

may deem proper.
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Dated: March 2, 2010
Philadelphia, Pennsylvania
/s/ Anne M. Aaronson

DILWORTH PAXSON LLP
Lawrence G. McMichael
Anne M. Aaronson

1500 Market St., Suite 3500E
Philadelphia, PA 19102
Telephone: (215) 575-7000
Facsimile: (215) 575-7200

—and -

PROSKAUER ROSE LLP

Mark K. Thomas (admitted pro hac vice)
Paul V. Possinger (admitted pro hac vice)
Peter J. Young (admitted pro hac vice)
Three First National Plaza

70 West Madison, Suite 3800

Chicago, Illinois 60602-4342
Telephone: (312) 962-3550

Facsimile: (312) 962-3551

Counsel for the Debtors and Debtors in
Possession
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Exhibit A

[Proposed Order]
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UNITED STATES BANKRUPTCY COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

In re: Chapter 11

Philadelphia Newspapers, LLC, et al.,’ Case No. 09-11204 (JKF)

Debtors. Jointly Administered

N N N N N N N

ORDER AUTHORIZING ASSUMPTION OF AMENDED
EXECUTORY CONTRACT BETWEEN DEBTOR PHILADELPHIA
NEWSPAPERS, LLC AND CELLCO PARTNERSHIP d/b/a VERIZON WIRELESS

Upon the motion (the “Motion”)? of the above-captioned debtors and debtors in
possession (collectively, the “Debtors™) for entry of an order authorizing the Debtors to assume,
as amended, the Agreement; it appearing that the relief requested in the Motion is in the best
interests of the Debtors’ estates, their creditors and other parties in interest; the Court having
reviewed the Motion and having considered the statements of counsel and evidence adduced
with respect to the Motion at a hearing before the Court; the Court finding that (a) the Court has
jurisdiction over this matter pursuant to 28 U.S.C. 88 157 and 1334, (b) this is a core proceeding
pursuant to 28 U.S.C. § 157(b)(2), (c) and it appearing that venue of this proceeding and this
Motion in this District is proper pursuant to 28 U.S.C. 8§88 1408 and 1409 and (d) due and proper
notice of this Motion having been provided; and it appearing that no other or further notice need
be provided; and after due deliberation and sufficient cause appearing therefore, it is hereby

ORDERED:

! The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification
number, are: PMH Acquisition, LLC (1299), Broad Street Video, LLC (4665), Philadelphia Newspapers, LLC
(3870), Philadelphia Direct, LLC (4439), Philly Online, LLC (5185), PMH Holdings, LLC (1768), Broad Street
Publishing, LLC (4574) and Philadelphia Media, LLC (0657).

2 Each capitalized term used but not otherwise defined herein shall have the meaning given to it in the Motion.
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1. The Motion is granted in its entirety.

2. The Debtors are authorized and empowered to take all actions necessary to
effectuate the relief granted pursuant to this Order in accordance with the Motion.

3. The Agreement, as amended in accordance with the terms set forth in the Motion
and Exhibit C to the Motion, is assumed effective as of the date of this Order.

4, The Debtors have demonstrated adequate assurance of future performance and,
given that the Debtors and Verizon Wireless have agreed that, in light of the amendments to the
Agreement, the Debtors do not owe to Verizon Wireless any cure amount pursuant to section
365(b)(1)(A) of the Bankruptcy Code, shall have satisfied the requirements of section 365(b)(1)
of the Bankruptcy Code.

5. As of the date of this Order, in accordance with the Parties’ agreement, the
Verizon Wireless Proof of Claim is deemed withdrawn and the Debtors’ Claims are waived and
released.

6. Notwithstanding the possible applicability of Bankruptcy Rules 6004(g), 7062,
9014 or otherwise, the terms and conditions of this Order shall be immediately effective and

enforceable upon its entry.

Dated: , 2010 Entered:
Philadelphia, Pennsylvania United States Bankruptcy Judge
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